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Race and Erasure
The Salience of Race to Latinos/as

Ian E Haney Lopez
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On September 20, 1951, an all:White grand jury in Jackson County, Texas, indicted
twenty-six-year-old Pete Hernandez for the murder of another farm worker, Joe Es-
pinosa. Gus Garcia and John Herrera, lawyers with the League of United Latin
American Citizens (LULAC), a Mexican-American civil rights organization, took up
Herndndez’s case, hoping to use it to attack the systernatic exclusion of Mexican
Americans from jury service in Textas.! Garcfa and Herrera quickly moved to quash
Hernandez’s indictment, arguing that people of Mexican descent were purposefully
excluded from the indicting grand jury in violation of the Fourteenth Amendment’s
guarantee of equal protection of the laws. The lawyers pointed out, and the State of
Texas stipulated, that while 15 percent of Jackson County’s almost thirteen thousand
residents were Mexican Americans, no such person had served on any jury commis-
sion, grand jury, or petit jury in Jackson County in the previous quarter century.” De-
spite this stipulation, the trial court denied the motion. After two days of trial and
three and a half hours of deliberation, the jury convicted Herndndez and sentenced
him to life in prison.

On appeal, Garcia and Herrera renewed the Fourteenth Amendment challenge. It
again failed. The Texas Court of Criminal Appeals heid that “in so far as the ques-

tion of discrimination in the organization of juries in state courts is concerned, the |
equal protection clause of the Fourteenth Amendment contemplated and recognized i
only two classes as coming within that guarantee: the white race, comprising one

class, and the Negro race, comprising the other class.”® The Texas court held that the

Fourteenth Amendment did not cover Mexican Americans in cascs of jury discrimi-
nation.

With the assistance of Carlos Cadena, a law professor at St. Mary’s University
in San Antonio, the LULAC attorneys took the case to the United States Supreme
Court. On May 3, 1954, Chief"]\is;tice Earl Warren delivered the unanimous opin-

ion of the Court in Hernandez v. Texas, extending the aegis of the Fourteenth :
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Endmcnt to Pete Herndndez and reversing his conviction. The Courr did nor
%so however, on the ground that Mexican Americans constitute a protected
.group. Rather, the Court held that Hernindez mesited Fourteenth Amend-

b
. Mf .protection because he belonged to a class, distinguishable on some basis

ot "r than race or color,” that nevertheless suffered dlSCI]mlI]athI‘l in Jackson

i sof the Fourteenth Amendment to Latinos/as, it is among the great early tri-
phs in the Latino/a strugglc for c1v11 rlghts Hemandez attains mcreased signifi-

is all the more striking, and Hernandez all the more exceptlonal because at
st on the surface the Court refused to consnder Mexican Americans a group de-

nth Amendment case, Br0wn v. Board of Education, having been decided j just two
c.lsks before that watershed case. Despite extending the reach of the Fourteenth
hendment by unanimous votes, the two cases dlffer dramatlcally In Brown, the

o
d-Iemandez, the reverse was true. The Court rook for granted that the Equal Pro-
on Clause would prohibit the state conduct in quesnon but wrestled with

ry selection itself, there was the stipulation that “for the last twenty-five years
éce is no record of any person with a Mexican or Latin Aimerican name having
ed on a ]ury commtss;on, grand jury or petit ]ury in ]1ckson County,” a county
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In their brief to the Court, Hcrna-ndez s iawycrs placcd heavy emphasis on this his-
tory of discrimination: s .

While the Texas court elaborates l[S “two cIasses“ theory, in Jackson County, and in
other areas in Texas, persons of Mexican descent are treated as a third class—a notch
above the Negroes, perhaps, but scveral notches below the rest of the population. They
are segregated in schools, they 1rc denied service in public places, they are discouraged
from using non-Negro rest rooms. . .. They are told that they are assured of a fair trial
at the hands of persons who do not want to go to school with them, who do not want
to give them service in public places, who do not want to sit on juries with them, and
who would prefer not to share rest room facilities with them, not even at the Jackson

County court house."

“The blunt truth,” Herndndez’s lawyers insisted, “is that in Texas, persons of Mex-
ican descent occupy a definite minority status.”
The Paradox of Race

Responding to the Texas court’s pronouncement that regarding juries the Fourteenth
Amendment contemplated only the White and Black races, the Supreme Court could

have ruled that the Fourteenth Amendment protected other races as well. Butitdid ;
not. Instead, while acknowledging that “[t]hroughout our history differences in race |

and color have defined easily identifiable groups which have at times required the aid

of the courts in securing equal treatment under the laws,” the Court went on to say .

that “from time to time other differences from the community norm may define other

groups which need the same protection.”® According to the Court, to prevail on his ¥3k

claim Hernidndez had to show that he was discriminated against as a member of 2

group marked by inchoate “other differences.” Explaining this requirement, the
Court suggested that “[wlhether such a group exists within a community is a ques-
tion of fact,”” one that “may be demonstrated by showing the attitude of the com-
munity.”" It is in its effort to assess the community attitudes toward Mexican Amer-
icans in Jackson County that the Court recited the litany of racism previously noted.
Thus, the Court’s finding that Hernindez met the other-difference/community-atti-
tude test rested squarely on detmlt.d evidence of what fairly may be characterized as
widespread racial discrimination,

In light of the Coust’s heavy reliance on the overwhelming evidence of racial dis-
crimination presented in the case, ;he COurt s insistence that Mexican Americans do
not constitute a race sccms surpr,lsmg It seéms all the more startling when one re-
calls that at the time the Court decideéd H emandez national hysteria regarding Mex-

parties characterized Mexican Amerlcans as, rac1ally White, a consensus to which

this essay will return.
In addition, however, the Court’ s assessment of the evidence in Hernandez was no

doubt informed by the contempomry conception of race as an immutable natural
phenomenon and a matter of biology—Black, White, Yellow, or Red, races were con-.
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dered natural, physically distinct groupings of persons. Races, the Court no doubt
nposed, were stable and objective, their boundaries a matter of physical fact and
mmon knowledge, consistent the world over and across history.:
roceeding from this understanding, the Court could not help but be perplexed by
e picture of Mexican-American identity presented in Hernandez, an identity that
St every turn seemed inconstant and contradictory. Though clearly the object of se-
ére racial prejudice in Texas, all concerned parties agreed Mexican Americans were
‘White; though officially so, the dark skin and features of many Mexican Americans
emingly demonstrated that they were non-White; though apparently non-White,
Mexican Americans could not neatly be categorized as Red, Yellow, or Black. A bi-
fiogical view of race positing that each person possesses an obvious, immutable, and
clusive racial identity cannot account for, or accept, these contradictions. Under a
logical view of race, the force of these contradictions must on some level have
rved as evidence that Mexican Americans did not constitute a racial group. Thus,
ihe Court insisted in the face of viscerally moving evidence to the contrary that the
usion of Mexican Americans from juries in Jackson County, Texas, turned nei-
¢r on race nor color. ‘
.Nevertheless, Hernandez is virtually unintelligible except in racial terms—in
f4¢rms, that is, of racial discrimination, of segregation, of Jim Crow facilities, of so-
: al and political prejudice, of exclusion, marginalization, devaluation. The Court’s
ssion of race notwithstanding, the facts of Hernandez insist that when Pete
iHernandez was indicted for murder in 1951, an inferior racial identity defined Mex-
‘ican Americans in Texas. .
+That despised identity developed in Texas over the course of more than a century
f Anglo-Mexican conflict. In the early years of the nineteenth century, White settlers
/ffom the United States moving westward into what was then Spain, and after 1821,
Mexico, clashed with the local people, eventually giving rise to war between Mexico
nd the United States in 1846. During this period, Whites in Texas and across the na-
on elaborated a Mexican identity in terms of innate, insuperable racial inferiority.
ceording to historian Reginald Horsman, “By the time bf'fﬁc Mexican War, Amer-
sica had placed the Mexicans firmy within the rapidly emergihg hierarchy of superior
id inferior races. While the Anglo-Saxons were depicted 45 the purest ¢f the pure—
fie finest Cancasians—the Mexicans who stood in the way'0f southwestern expan-
on were depicted as a mongrel race, adulterated by extensive intermarriage with an
Vinfecior [Native American) race.”” These views continuéd, and were institutional-
ised, over the remainder of the last century and well into this one. According to his-
i orian Arnoldo De Leén “in different parts of [Texas), and déep intd'the 1900s, An-
*olos were more or less still parroting the comments of their forbears. . . . They re-
Yparded Mexicans as a colored people, discerned the Indian ancestry in them,
iidentified them socially with blacks. In principle and in fact, Mexicans were regarded
r_n_bt as a nationality related to whites, but as a race apart.”"* Texas institution alized
is racial prejudice against persons of Mexican descent in the various ways cata-
logued by Hernandez. It is in the attitudes toward and the treatment of Mexican
“Americans, rather than in human biology, that one must locate the origins of Mexi-
n-American racial identity.
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Races do not reflect natural differentiation. Physical features, skin colos, hair tex-
ture, and so on do not in and of themselves demarcate racial differences. These as-
pects of somatic diversity instead Teflect only a myriad of subtle variations within the
human specics. Any biological basis to rate has now been soundly repudiated. In-
stead, races are human inventions in which notions of transcendental, innate simi-
larity and diffcrence are assigned to physical features and ancestry. The assignment
of racial boundaries arises in the form of social practices, and so reveals itself to be
a highly contingent, historically specific process. In Texas, that process resulted in the
racialization of Mexican Americans.

In this sense, ironicaltly, the solution to the racial paradox posed in Hernandez lies
within the “community attitudes” test advanced by the Court. The Court pro-
pounded this test as a measure of whether Mexican Americans exist as a disunct,
though non-racial, group. In fact, no more accurate test could be fashioned to es-
tablish whether Mexican Americans, or any group, constitute a race. Race is not bi-
ological or fixed by nature; it is instead a question of social belief. Thus, albeit un-
wittingly, the Hernandez opinion offered a sophisticared insight into the nature of
tace: whether a racial group exists is always a local question to be answered in terms
of community attitudes. To be sure, race is constructed through the interactions of a
range of overlapping discursive communities, from Jocal to national, cnsuring that
divergent and conflicting conceptions of racial identity exist within and among com-
munities. Nevertheless, understanding race as “a question of community attitude”
emphasizes that race is not biological but social. Therein lies the irony of the Court’s
position: aveiding a racial understanding of Hernandez in part due to a biological
conception of race, the Court nevertheless correctly understood that the existence of
Mexican Americans as a (raci_fa'_l} group in Jackson County turned, as race docs, not
on biology but on communi‘r'}:f;éttitud_és."

o iRy .

Mexican American Racié]_‘lcl:cntity: White, Then and There

The bioldgical view of race posits that group differences are deeply embedded in na-
ture and highly determinative of group character; under this approach, racial iden-
tity is both fixed and easily known. In contrast, a social conception of race positsa
virtually antithetical vision wherein both races and their associated characteristics
are the products of social practices. Rathér than suggesting, as a biological concep-
tion does, that racial identities are relatively homogenous and readily apparent and
that race is somehow objective and indifferent to viewpoint, the social understand-
ing of race suggests racial identities are complex creations understood and experi-
enced in vastly dissimilar, competing, irreducibly subjective manners. Racial identity
emerges as contested and fluid. The ‘unstable nature of Mexican-American racial
identity is evident in the origins of the consensus among the parties to Hernandez
that Mexican Americans were White. This consensus illustrates the particufar dy-
namics of Mexican-American racialization in Texas at mid-century.

When the Texas Court of Criminal Appeals heard Hernandez, it did so on the
heets of a long line of decisions affirming the exclusion of Mexican Americans from

juries. When LULAC undertogk to defend Pete Hernindez, it too was operating
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I L
ing a specific historical trajectory, participating in @ continuing cffort to secure
Méxican-American civil rights from Texas courts. Remarkably, however, in Hernan-
both the Texas court and the LULAC la\ir'ycr's insisted that Mexican Americans
vere White. The court proclaimed that “Mexncans are white people,” explaining
t “Mexican people are not a separate race but are: whltc people of Spanish de-
t”" The attorneys for Herndndez agreed,, but prorested that “[w]hile legally
. frequently the term ‘white’ excludes’ ‘the Mexican and is reserved for the
Fest of thc non-Negro population.” How is it that the Texas courts and the LULAC

r."

: g_wycrs both agreed Memcan Amcnca ns were Whlte’ -

1ce is not b
s, albeit un
! mbers to “[IJove the men of your race, take pndc in your origins and keep it im-
paculate; respect your glorious past and help to vindicate your people”; its consti-
ion announced, “[w]e solemnly declare once and for ali to maintain a sincere and
€ pectfu] reverence for our raCIaI ongm of which we are proud e On the orher

: . ULAC often emphasized that Mexican Americans were White, “As descendants of
il
ins and Spamards Lu]accrs also cla:mcd whltencss, » accordlng to hlstonan

:dded in ng;

racial iden

part of LULAC’s strategy of fghting dlscnmmatmn against Mexican Americans
through the Texas courts. This strategy dictated as well the decision of the lawyers
Hernindez to argue that Mexican Americans were White, As Marie Garcia
tes: “In [its] antisegregation efforts, LULAC rejected any attempt to segregate
xican Americans as a nonwhite population. . . . Lulacers consistently argued that
-'Mexmans were legally recognized members of. the white race and that no legal or
physmal basis existed for legal discriminacion.”** For Hcrnandez s attorneys, the de-
ClSlOI‘l to cast Mexican Americans as White was a tactlcal ong, in the sense thart it re-
ifflected the Jegal and social terrain on which they: sought to gain civil rights for their
community. On this terrain, being White was stratcglcqlly key
;,Whlle Herndndez’s lawyers characterized M" ican’ Afhgricans as White in order
ombat d:scrlmmatlon and promote mtegrat]qn, thev'I’dxas court dld not sharc
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nandez-must be viewed in light of that court’s prior decisions addressing discrimina-
tion against Mexican Americans in the selection of juries. The criminal court had ad-

dressed this question on at least seven previous occasions between 1931 and its de-
cision in Hernandez in 1952, consistently ruling against the Mexican-American de-
fendant. The court had not, however, been consistent in its racial characterization of
Mexican Americans.

In its initial decisions, and as late as 1948, the court construed Mexican-Ameri-
can challenges to jury exclusion as turnmg on discrimination against members of the
“Mexican race.” For example, Rasifrez v. State concerned, according to the court, a
challenge to “unjust discrimination agamst 'the Mexican race in Menard county,””
while Carrasco v. State raised a qucstldn of “alleged discrimination against the Mex-
ican race on the part of the jury commission.”” In each of these initial cases, the court
denied that racial discrimination’ had occurred Inistead, the court concluded that the
absence of Mexican Americans on focal ]unes' reflected the lack of Mexican Ameri-
cans qualified under the Texas statute for jury service.

This line of reasoning proved troublesome, however, Often, the evidence adduced
by the court to demonstrate the lack of qualified Mexican Americans seemed rather
to demonstrate racial prejudice. In Ramirez, for example, decided in 1931, the court
offered the testimony of several local officials as evidence regarding the lack of qual-
ified Mexican Americans. First, the county attorney:

Joe Flack testified that he had been county attorney for about four years and practicing
law in Menard county and had sesided there for more than fourteen years; that during
his residence there he had not known 'of a person of the Mexican race . . . having been
chosen as a grand juror or as a petit jurer; that he knew there had been none since he
had been county attorney; fand] that he did not think they were qualified to sit on the
jury, as those in the county did not know Enghsh well enough and were otherwise ig-
norant.?

Next, the sheriff:

The sheriff and tax collector of Menard county testified that . . . he did not remember
that any Mexicans had ever been chosen on the grand jury list ar the petit jury list since
he had resided in the county; that he had never summoned a Mexican on the jury when
it became his duty upon direction of the court to go out and summon jurors, and that
he did not think the Mexicans of Menard county were intclligent enough or spoke Eng-
lish well enough ot knew enough about the law to make good jurors, besides their cus-
toms and ways were different from ours, and for that reason he did not consider them
well enough qualificd to serve as jurors.”

And finally, 2 jury commissioner:

Albert Nauwald testified that he was in the jury commission appointed by the district
court that drew the grand jurors who indicted the appellant; that he would not select a
negro to sit on the grand jury or petit jury while acting in the capacity of jury commis-
sioner, even though the negro was as well qualificd in every way to scrve as a juror as
any white man; that he was opposed to Mexicans serving on the jury; that he did not
consider any individual Mexican’s name in connection with making up the jury list;
[and] that he did not consider thé Mexicans in Menard county as being intelligent
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-enough ro make good jurors, so that the jury commission just disregarded the whole
- Mexican list and did not consider any of them when making up their jury list.?

uglce and non-inclusion because of ignorance, insufficient intelligence, different cus-
P

ms and ways, and poor Engllsh According to the courr thc former was prohibited

' -'In sharp contrast to thf:se four decisions, one._'){ the appeliate court in 1246 and
ﬁ* gtwo others handed down in 1951 characten?ed Mcxlcan' rﬁmencans as White and

acticing
- during
1g been
ince he
con the . .
wise ig- jor . The complaint is made of discrimination against nationality, not race, The Mexican
' -people are of the same race as the grand jurors, We see no question presented for our
. discussion under the Fourteenth Amendment to the Constitution of the Unired States

_' and the decisions relied upon by appellant, dealing with discrimination against race.”

nember
st since
y when
nd that
te Eng-
eir cus-

ir them
“teenth Amendment challenges, dispensing not only with the question of whether

there had been discrimination, but also with its previous reformulation of that same

districe
elect a ertion that Mexican Americans were White in order to reject contentions of imper-

mmis- B issible discrimination in jury selection. This is the approach the court again rook in
roras Ry Hernandez. : :

lid nat - One cannot know the exact motivations behind the Texas appellate court’s deci-
ry list; Bi&: sion in Hernandez or the preceding cases to categorize Mexican Americans as White.
:Migent g Certainly, precedent existed for such a racial determination, For example, as early as
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.1897, a federal.district court in Texas recogmzed persons-of Mexican descent as
“white persons” in the context.of fcderal ‘Haturalization law, under which being
White was a prerequisite for cmzensmp MoreoYer, durmg the period when Hernan-
dez was decided both the natjonal-governmen and ‘the government of Texas moved
officially to qualify Mexican Amer:cans as Whlte Thus in contrast to the 1930 cen-
sus, which catalogued “Mexicans” as-a dlst_ll__lc-t race, the 1940 census classified
“[plersons of Mexican birth or anceséry who were not definitely Indian or of some
other nonwhite race . . . as white.”” Contemporaneously, Governor Stevenson of
Texas reacted to a decision by the Mexican Ministry of Labor to restrict the migra-
tion of bracero workers to Texas “because of the number of cases of extreme, intol-
erable racial discrimination” by initiating a state “Good Neighbor Policy.”™ This
policy formally proclaimed Mexican Americans valued state citizens and, more im-
portantly, “members of the Caucasian race” against whom no discrimination was
warranted.” The Texas Court of Criminal Appeals did not specifically cite these fac-
tors in its decisions characterizing Mexican Americans as White. Nevertheless, this
larger trend toward according Mexican Americans White status, of which the
LULAC campaign was a contributing part, may well have added to the court’s grow-
ing sense between 1946 and 1952 that Mexican Americans were White persons.

It scems quite likely, howeves, that in addition, the desire of the court to find some
basis for neatly disposing of Mexican-American claims of jury discrimination moti-
vated it to construct Mexican Americans as White. Irrespective of the other factors
that may have weighed on the court’s mind, this one seems probable, especially in
light of the progression of these cases. At the time the appeliate court in Hernandez
adopted a White conceptualization of Mexican Americans, the judicial rationale for
rejecting claims of racial discrimination against members of that community was fast
wearing thin. By 1952, persons challenging the exclusion of Mexican Americans
from juries could point, as Hernandez’s lawyers did, to research indicating that in at
least fifty Texas counties with large Mexican-American populations, no Mexican
American had ever been called for jury service. They could also demonstrate con-
vincingly that many Mexican Americans qualified for jury service, a point the state
stipulated to in Hermandez. Finally, a full panoply of Supreme Court cases held that
the Fourteenth Amendment prohibited jury discrimination of the sort apparently
practiced against Mexican Americahs—-a roll call of cases on which, as the LULAC
lawyers noted in their brief to the Court “the State of Texas is more than propor-
tionately represented.”*

Against this backdrop of massive dlscr[mmanon, purposeful and directed litiga-
tion, fast accumulating evidence, and clear con titutional law, the local practices of
jury exclusion in Texas counties were i Creast gly difficult to uphold. Declaring that
the Fourteenth Amendment did not protect Méxlcan Americans in the context of
jury selection may have been the most expedltious manner by which the appellate
court could immunize such local dlscmmnatory practices. Proclaiming that Mexican
Americans were White, and hence, mcapable ‘of being the victims of racial discrimi-
nation, may have been simply the means to that end. This may not have been the
court’s sole motivation, but it was likely the principal one.

Rt

O e

h
I'.

=

AT R e T

Ty

The Supreme Ce
icans in part bec
therefore stable,
race is always ¢
turns not simply
cial meanings as
pects of identity
different facrors
the sense of bott
confirmation an
It may seem, |
was ultimately ¢
Court understoc
been the wiser ¢
Court struck do
raéial approach,
real. Under this .
sit_ion that race i
ni!;lcd this, we di
'5uch a readin
pl}r repudiating |
plah have argue
there are no race
wcrask race to d
race. Race come:
find us in a prese
and empowered,
care. Retaining ¢
racists in injurio
it might make se
In the legai cc
cles on efforts a'
legally recognize
foundly wrong +
dential segregatic
Although in that
legally mediated
article, where he
ority in the way
creasingly bitter
means likely to {
dertaken.”



Rac‘-:eland Erasure 189

The Salience of Race

%ie Supreme Court in Hernandez rejected a racial understanding of Mexican Amer-
icans in part because it subscribed to a conception of race as something natural and
{fiecefore stable, fixed, and immutable. Today we know race is none of these. Instead,
¥ie is always contingent on the time, place, and people involved. Racial identity

s not simply or even primarily on genetics or skin color but on the competing so-
%21 meanings ascribed to ancestry and integument, and assigned as well to other as-
ﬁggts of identity, such as langunage, dress, religion, and so on. Certainly, all of these
rerent factors contributed to the racialization of Mexican Americans in Texas in
fithe sense of both fueling the belief in Mexican-American difference and in serving as
confirmation and signifiers of that difference.
_;?aclt may seem, however, that given the contingencies of race, the Court nevertheless
fivas ultimately correct in deciding Hernandez on a non-racial basis. Even had the
bl urt understood race as a social construction, one might argue, it may still have

o

o the wiser course to decide Hernandez without reference to race. After all, the

' ,_.%_E. Sourt struck down the challenged discriminatory practices as it would have under a
racial approach, but it managed to do so without inscribing the myth that races are

i
5

creal. Under this reading of the case, Hernandez would stand not only for the propo-
ition that race is a social construction, but also for the proposal that, having recog-
ized this, we dispense with the concept of race altogether. '
Such a reading of Hernandez would not be without proponents. More than sim-
ly repudiating biological notions of race, prominent scholars such as Anthony Ap-
iah have argued that we should abandon the jdea of race itself. “The truth is that
Uthere are no races,” Appiah writes, and “there is nothing in the world that can do all
R sk race to do for us.”* Good reasons argue for the call to discard all notions of
irice, Race comes to us out of some of the most terrible shadows of our past, only 10
"ind us in a present where race continues to justify the céntering of some as privileged
"ind empowered, and the expulsion of others as beyond. the boundaries of society’s
¢are. Retaining race makes the work of racists easierfWhile it-porentially traps anti-
icists in injurious myths of difference. Concluding-‘fﬁh't';race is Isk".{soeial construction,
,_.J:ﬁ_might make sense mmply to jettison the entire scheme.: S
95 Tn the legal context, this is, implicitly, the drift of Christopher Ford’s recent arti-
£:les on efforts at racial categorization. In an article published,in 1994 concerning
,g[egally recognized racial classifications, Ford warns “that there is something pro-
“foundly wrong with an ‘anti-discrimination’ ethic which calls forth such jurispru-
dential segregation and brands badges of racial identity onto the face of public life.””
: ﬁ.*}lthough in that piece Ford stops short of explicitly endorsing the abandonment of
S tpally mediated racial taxonomies, he moves closer to that position in a more recent
ticle, where he warns that “[w)ithout at least some adjustment of principle and pri-
ority in the way we administer identity in contemporary America, we may face an in-
e reasingly bitter spiral of competitive Balkanization, the results of which are by no
means likely to favor the minority groups in whose name it will ali bave been un-
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.. If good reasons.arguc for.repudiating all notions of race,-even better ones do so
with respect to Latinos/as. Latinos/as historically have not been as consistently
racialized as other groups, such as Whites and African Americans. This is especially
so regarding Latinos/as or Hispanics as a whole, since these categories are of recent
vintage, though it is also true regarding constituent groups such as Mexican Ameri-
cans or Puerto Ricans. Perhaps the arguments against thinking about groups in racial
terms—that it reinforces racism, encourages subscription to false racial essences, and
foments balkanization—apply with greater force to 2 group or groups not already
primarily constructed in racial terms. Put differencly, if it is true that race can be tran-
scended most easily in the case of a heterogeneous population such as Latinos/as, the
arguments for leaving race behind may be all the more difficult to reject with respect
to this group. In this way, a praxis of deracination animated by a constructionist un-
derstanding of race dovetails with general calls for a non-racial conception of Lati-
nos/as. Should we heed those calls, and eschew race? For a range of reasons, I do not
believe so.

The Experience of Race

To begin with, rejecting race as a basis for conceptualizing Latinofa lives risks ob-
scuring central facets of our experiences. Reconsider the evidence of discriminatory
treatment at the root of Hernandez. In Jackson County, Mexican Americans were
barred from local restaurants, excluded from social and business circles, relegated to
inferior and segregated schooling, and subjected to the humiliation of Jim Crow fa-
cilities, including separate bathroon_‘iﬁ.:jh the halls of justice. Each of these aspects of
social oppression substantially affettéd although of course even in their totality they
did not completely define, the exper:ence of bemg Mexican American in Jackson
County at mid-century. ST ;

To atrempt te fathom the s:gmﬁcance of such experlences, imagine being present
at the moment that Garcia called *hi$ co-counsel at trial, John Herrera, to testify
about the segregated courthouse bathrooms. In picturing this episode, keep in mind
that Herrera’s tics to Texas stretched back at least to the original 1836 Texas Decla-
ration of Independence, which was’ s:gned by his great, great-grandfather, Col. Fran-
cisco Ruiz, one of two Mexicans to sign that document. As excerpted from the trial
court transcript, Herrera’s testimony progressed like this:

Q: During the noon recess [ will ask you if you had occasion to go back there to a pub-
lic privy, right in back of the courthouse square?

A: Yes, sir

Q: The one designated for men?

Ar Yes, sir, :

: Now did you find one toilet there or. morc?

A: 1 found two. -

Q: Did the onc on the right have any lertermg on it?

- - What did -

A:It had thelen
ish words.

O: What were t
A: The first wor
Q: What does 1.
A: That means *
Q: And the secc
A: “Aqui,” mea
Q: Righe under
- means “Men
A: Yes, sit”

Under cross-exan

Q: There was ns
A: No, sir.

Q: It was open |
A: They were be
Q: And didn't h
[i Only”?

4: No, sir.

(9: Did you und
A: 1 did feel like
Q: So you did n
f’i‘: No, sir, 1 did

Ey themselves,
to envision the Ja
cannot hear Gare
trayed in Herrers
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prove we exist.
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A: No, sir, i ' :
Q: Did the one on the left have any lettering on it? i n th:e United State
A: Yes, it did. DI nandez, the sort m
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0: What did it have? oL
A: It had the lettering “Colored Men” and right under “ Coldred'M'én ” it had two Span-
ish words.
Q: What were those words?
T A; The first word was “Hombres.”
°0: What does that mean?
‘A: That means “Men.”
O: And the second one?
: “Aqui,” meaning “Here.” o S
'0: Right under the words “Colored Men” was “Hombres Aqui’t in. Spanish, which
‘. means “Men Here”? :

5

:Q: There was not a lock on this unmarked door to the privy?

A: No, sin.

'Q: It was open to the public?

:A: They were both open to the public, yes, sir. o :
O: And didn’t have on it “For Americans Only,” or “TFor English Only,” or “For Whites
~ Only”?

A: No, sir.

Q: Did you undertake to use either one of these toilets while you were down here?
“A:1did feel like it, but the feeling went away when ] saw the sign.

Q: So you did not?

"A: No, sig, 1 did not.*

By themselves, on paper, the words are dry, disembodied, untethered. It is hard
"0 envision the Jackson County courtroom, difficult to sense its feel and smell; we
F'cannot hear Garcia pose his questions; we do not register the emotion perhaps be-

trayed in Herrera’s voice as he testified to his own exclusion; we cannot know if
the courtroom was silent, solemn and attentive, or murmurous and indifferent. But
perhaps we can imagine the deep mixture of anger, frustration, and sorrow that
would fill our guts and our hearts if it were we—if it were we confronted by that
cusatory bathroom lettering, we called to the stand to testify about the signs of
ur supposed inferiority, we serving as witnesses to ouc undesirability in order to
prove we exist. o L
. Imagining such a moment should not be understood as giving insight into the very
orst damage done by racism in this country. Nor shiitld it be taken to suggest that
‘everyone constructed as non-White has come up against such abuse, or has experi-
‘enced it the same way. Finally, it should not be taken to imply that those denigrated
innon-racial terms do not also suffer significant, sonietimes fat greater harms. Imag-
ining the moment described above cannot and does ot pretendtd afford insight into
¢ full dynamics of racial oppression, or to provide a solid base from which to com-
pare other forms of disadvantage. A -
. What it does afford, however, is a sense of the experience of racial discrimination
in the United States. In this country, the sort of group oppression documented in Her-
nandez, the sort manifest on the bathroom doors of the Jackson County courthouse,
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those simply different in ethnic terms. It is on the basis of race—on the bas1s, that is,
of presumably immutable difference, rather than because of ethnicity or culture—
that groups in the United States have been subject to the deepest prejudices, to ex-
clusion and denigration across the range of social interactions, to state-sanctioned
segregation and humiliation. In comparison to ethnic antagonisms, the flames of
racia) hatred in the United States have been stoked higher and have seared deeper.
They have been fueled to such levels by beliefs stressing the innateness, not simply
the cultural significance, of superior and inferior identities. To eschew the Janguage
of race is to risk losing sight of these central racial experiences.

Racial Conditions

Race should be used as a lens through which to view Latinos/as in order to focus at-
tention on the experiences of racial oppression. However, it should also direct our at-
tention to racial oppression’s long-term effects on the day-to-day conditions en-
countered and endured by Latino/a communities. Consider in this vein the segre-
gated school system noted in Hernandez. Jackson County’s scholastic segregation of
Whites and Mexican Americans typified the practices of Texas school boards: al-
though not mandared by state law, from the turn of the century, school boeards in
Texas customarily separated Mexican-American and White students. In his study of
the Mexican-American struggle for educational equality in Texas, Guadalupe San
Miguel writes:

School officials and board members, reflecting the specific desires of the general pop-
ulation, did not want Mexican students to attend school with Angle children regard-
less of their social standing, economic status, langurage capabilities, or place of resi-
dence. . . . Wherever there weie mgmﬁcant numbers of Mexican children in school,
local DfﬁClals tricd to place them in facilities-separate from the other white children.”

Though it should be obvious, it bears making explicit that racism drove this practice.
A school superintendent explained it this way: “Some Mexicans are very bright, but
you can’t compare their brightest with the average white children. They are an infe-
rior race.”™ According to San Miguel, many Whites “simply felt that public educa-
tion would not benefit [Mexican Americans) since they were intcllectually inferior to
Anglos.”” To be sure, as in Jackson County, school segregation in Texas was most
pronounced in the lower grades. However, also as in that county, this fact reflects not
a lack of concern with segregation-at the higher grades, but rather the practice of
forcing Mexican-American children out of the educational system after only a few
years of school. The segregated schooling noted in Hernandez constitutes but one in-
stance in a rampant practice of educational discrimination against Mexican Ameri-
cans in Texas and across the southwest.

Using the language of race forces us to ook to the pronounced effects on minor-
ity communities of long-standing practices of racial discrimination. These cffects can
be devastating in their physical concreteness, as evidenced by the dilapidated school-
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ent, not f& % “touse for the Mexican-American children in ];iélé}-:‘on Cbunty’s Edna Independent
sis, that is; 2SR C ool District. According to the testimony of ‘one frustratéd mother, the “Latin

erican school” consisted of a decaying one-room wooden’ building that flooded
repeatedly during the rains, with only a wood stove for heat and outside bathroom
&: facilities, and with but one teacher for the four grades taught there. Such effects may
Vilso be personal and intangible, though not for those reasons any less real, dire, or

manent. In Jackson County, as in the rest of Texas, the Mexican-American chil-

i rrespective of their form, the conditions produced by racism profoundly degrade
the quality of life of non-White community members while also limiting their life
“chances. Consider in this regard the net educational impact of school segregation on
Jackson County’s Mexican-American community. In their brief to the Court, the
ULAC attorneys sought to establish that at least some Mexican Americans residing
Jackson County possessed sufficient education to serve as jurors; the evidence they

i ted from the 1950 census proved this. Of the 645 persons of Spanish surname in

oards: ai-ﬁ ; hat county over the age of 24, the tawyers informed the Court, “245 have completed

Jfrom 1 to 4 years of elementary schooling; 85 have completed the fifth and sixth
years; 35 have completed 7 years of elementary schooling; 15 have completed 8
ears; 60 have completed from one to three years of high school; 5 have completed
yeats of high school; and 5 are college graduates.”* Although these figures prove
ﬁ hat some Mexican-Americans were educationally qualified to serve as jurors, they
regard- lso demonstrate the impact of that county’s systematic educational discrimination
of resi- ii-against Mexican Americans. The figures tell us, for example, that out of the Mexi-
school, 0 American adult population of 645 in Jackson County, only five had completed
(dren¥ . ollege. Consider also two additional numbers from the census that the lawyers don’t
_ LRI e First, out of that population of 645, fully 175 had received no formal education
practice, 8 ’ hatsoever; second, the median number of school years completed was a dismal 3.2
BT ears.” The net educational impact of segregation on Mexican Americans in Jackson

“County was nothing short of disastrous. L co
v In Jackson County, segregated schools were just one manifestation of racial dis-
e crimination. As the evidence from that county ‘dgmunstiates-, the effects of long-term
vas most g Jcism on the conditions of minority communities-are profound. Those effects war-
ﬂcclts not" % vant close attention if we hope to understand the lives of persons oppressed because
actice of ¥ f supposed racial differences—people systematically relegated to society’s bottom,
ily a f?"" iR not just through the operation of individual prejudices but by instirutionalized cul-
It one in- %" tural, political, and juridical practices. The impact on community members, such as
t Ameri- % widespread alienation and Jow levels of education, largely ser the parameters of the
) .  Jives of those within the community. None but the fewest and most fortunate Mexi-
1 mmor- - 25" caii Americans raised in the 1950s in Jackson County, Texas, could escape the grind-
fects can 1% ing poverty dictated for them by the racial prejudices of Whites there. Because these
1 school- of conditions circumseribe the lives people can reasonably expect to live in this society,
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racial language remains a salient vocabulary for discussing socially constituted com-
munities, never more so than when those communities have been severcly subordi-
nated in racial terms.
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