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ÁPlease log in to your ATIXA Event Lobby to access the training 
slides, supplemental materials, and to log your attendance. 
ÁThe ATIXA Event Lobby can be accessed by scanning the QR 

code or by visiting www.atixa.org /atixa-event-lobby .
ÁYou will be asked to enter your registration email to access the 

Event Lobby.
ÁLinks for any applicable training evaluations and learning 

assessments are also provided in the ATIXA Event Lobby. 
ÁIf you have not registered for this training, an event 

will not show on your Lobby. Please email events@atixa.org or 
engage the ATIXA website chat app to inquire ASAP.

WELCOME!
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(610) 993-0229 | inquiry@tngconsulting.com | www.tngconsulting.com

Any advice or opinion provided during this training, either privately or to the 
entire group, isnever to be construed as legal advice or an assurance of 
compliance. Always consult with your legal counsel to ensure you are receiving 
advice that considers existing case law in your jurisdiction, any applicable state or 
local laws, and evolving federal guidance. N
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The content and discussion in this course will necessarily engage with sex 
discrimination, sexual harassment, sexual violence, and associated sensitive 
topics that can evoke strong emotional responses. 

ATIXA faculty members may offer examples that emulate the language and 
vocabulary that Title IX practitioners may encounter in their roles including slang, 
profanity, and other graphic or offensive language. It is not used gratuitously, and 
no offense is intended.

Content Advisory
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This training focuses on Title IX compliance responsibilities and techniques to stop, 
prevent, and remedy sex discrimination.

^{èïÉªÉå{×ïéǈûÉÔÔǈ±üåÔÙè±ǈ{è±{éǈÙ½ǈ{×ǈÉ×éïÉïóïÉÙ×ƷéǈåèÙ¾è{ÖǈÙèǈ{ªïÉùÉïýǈ½èÙÖǈûÄÉªÄǈ
complaints of sex discrimination historically originate.

Our goal is to provide an in-­±åïÄǈó×­±èéï{×­É×¾ǈÙ½ǈ{ǈgÉïÔ±ǈDsǈ+ÙÙè­É×{ïÙèƷéǈèÙÔ±éǈ
and responsibilities to assess and address program-wide sex equality and access  
concerns.

Introduction
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Introduction to Title IX Compliance
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ÁTitle IX is a sex equality law

ÁFocuses on increasing access by reducing 
disparities and barriers 

ÁTitle IX imposes a duty on institutions to stop, 
prevent, and remedy inequalities created by 
sex discrimination

Title IX and Fairness
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Title IX has always mandated a response to sex 
discrimination; however, the 2020 Title IX 
Regulations only apply to sexual harassment 
complaints, thus the 1975 Regulations pertain 
to sex discrimination N
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Title IX Scope: Statute vs. Regulations
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Sex Discrimination Sexual Harassment

Disparate Treatment

Program Access and Equity

Quid Pro Quo

Hostile Environment

Sexual Assault

Dating Violence

Domestic Violence

Stalking

Title IX

Retaliation 
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Essential Compliance Elements
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The requirements to Stop, Prevent, and Remedy guide Title IX Coordinators 
(TIXCs) in their compliance work

1
STOP discriminatory 
conduct

3
REMEDY the effects of 
discrimination for 
individuals, for the 
community, and on an 
institutional level

2
PREVENT recurrence, 
on both individual and 
institutional levels

N
O
T F

O
R
 D

IS
TR

IB
U
TIO

N



ÁTitle IX Regulations mandate that each 
institution designate a Title IX Coordinator 
(TIXC) 

ÁResponsibilities fall into two categories: 
ÁResponding to reports or complaints of 

sexual harassment and sex discrimination 
ÁLeading efforts to ensure sex equality and 

access across the entire institution

Title IX Compliance 
Oversight

© 2026 Association of Title IX Administrators 10
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ÁOCR enforces Title IX compliance 

ÁConducts compliance reviews
ÁResponds to complaints

ÁCommon reasons for OCR investigations
ÁAthletics issues
ÁSingle-sex programming
ÁFailure to accommodate pregnant 

individuals
ÁFailure to stop, prevent, and remedy
ÁFailure to investigate

Office for Civil Rights 
(OCR) Oversight
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ÁTIXC serves as the point person for OCR (and other federal agency) inquiries
ÁIf OCR makes contact, loop legal counsel and other stakeholders (e.g., public 
è±Ô{ïÉÙ×éƂǈ^è±éÉ­±×ïƷéǈS½½Éª±Ơ

ÁOCR investigations involve document collection and interviews, which can lead to a 
complaint, mediation, negotiation, settlement, or litigation

ÁResponding to OCR complaints is a resource-intensive process 
ÁMoney, time, resources, and reputation
ÁAdds significant levels of stress

ÁOCR can also be a resource for TIXCs
ÁProgram Legal 

Title IX Coordinator and OCR
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Discrimination
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ÁThe act of treating an individual differently, or less favorably, based upon 
specific or perceived protected characteristics
ÁDiscomfort vs. discrimination

Discrimination Defined

14© 2026 Association of Title IX Administrators

Based on a protected 
characteristic

Can be intentional or 
unintentional
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Disparate Treatment
ÁIntentional
ÁUsually requires 

adverse action
ÁAffiliation or 

perception of 
affiliation with 
protected 
characteristic

Types of Discrimination
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Retaliation
ÁProhibited if 

engaged in 
protected 
activity
ÁSuffered adverse 

academic or 
employment 
action

Harassment
ÁQuid Pro Quo
ÁHostile 

Environment

ÁOccurs with 
unintentional 
discrimination
ÁImpact 

disadvantages 
certain groups
ÁLimited 

applicability*

Disparate Impact
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ÁProtected Characteristic: Personal trait that cannot be used to discriminate against 
someone as determined by law or policy (e.g., sex, race, national origin)

ÁAdverse Action: An action taken against an individual that negatively impacts their 
{ªª±ééǈïÙǈÙèǈå{èïÉªÉå{ïÉÙ×ǈÉ×ǈïÄ±ǈÉ×éïÉïóïÉÙ×Ʒéǈ±­óª{ïÉÙ×ǈåèÙ¾è{Öǈ{×­ǈ{ªïÉùÉïý

ÁPretext: Occurs when the Respondent asserts that there was a legitimate, non-
discriminatory reason for an adverse action, but the real reason for the action was 
retaliation or discrimination

ÁSimilarly Situated Comparator: A person is similarly situated if it is reasonable to 
expect that they would receive the same treatment as the Complainant, within context
ÁDoes not mean identically situated

Discrimination -Related Concepts
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Policies, environments, 
resources, and structures

Systemic and long-term

May masquerade as relational 
complaints

Often no identifiable 
Respondent; may be institution

Individuals and groups

Incident- or relationship-based

Most common complaint type

May arise during a structural 
complaint investigation

STRUCTURAL RELATIONAL

Types of Complaints
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Types of Discrimination:
Disparate Treatment
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Disparate Treatment (DT)

ÁAccess to resources

ÁAthletics

ÁGrading

ÁHiring

ÁPay

ÁPromotion/performance reviews

ÁProgram access

ÁResponsibilities/job assignments

ÁShifts

ÁStudent conduct outcomes

19© 2026 Association of Title IX Administrators

Á Disparate treatment exists when an individual treats another person differently , or 
takes an adverse actionƂǈ¨±ª{óé±ǈÙ½ǈïÄ{ïǈå±èéÙ×Ʒéǈ{ªïó{ÔǈÙèǈå±èª±Éù±­ǈåèÙï±ªï±­ǈ
characteristic (e.g., sex)

    Examples: 
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Adverse Action Examples

ÁAbusive verbal or physical behavior

ÁDiscipline

ÁInaccessible resources

ÁInaccessible remedies

ÁLess desirable work assignments

ÁNot hiring/demotion/termination

ÁOpportunity denial

ÁPromotion/tenure denial

ÁPoor performance reviews

ÁPay and compensation disparity

ÁSupervisory responsibility removal

ÁUnfair grading

ÁWork-related threats

20© 2026 Association of Title IX Administrators
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Disparate Treatment Discrimination:
ÁAny intentional differential treatment of a person or persons that is based on a 
å±èéÙ×Ʒéǈ{ªïó{ÔǈÙèǈå±èª±Éù±­ǈåèÙï±ªï±­ǈªÄ{è{ªï±èÉéïÉªǈ{×­ǈïÄ{ïƁǈ
ÁExcludes a person from participation in;
ÁDenies the person benefits of; or
ÁSïÄ±èûÉé±ǈ{­ù±èé±Ôýǈ{½½±ªïéǈ{ǈï±èÖǈÙèǈªÙ×­ÉïÉÙ×ǈÙ½ǈ{ǈå±èéÙ×Ʒéǈå{èïÉªÉå{ïÉÙ×ǈ

in a Recipient program or activity

gDs ƷéǈPÙ­±Ôǈ^ÙÔÉªýǈ.±½É×ÉïÉÙ×
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Disparate Treatment Analysis
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Step 1: Does the complaint satisfy the required elements for a disparate 
treatment complaint?

Step 2: Does the Respondent offer a non-discriminatory reason for the adverse 
action?

Step 3: Is there evidence that the offered reason is legitimate, or is it a pretext for 
discrimination?

Disparate Treatment Construct 
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1(a)
Does the complaint 

implicate a protected 
characteristic?

1(b)
Does the complaint 
identify an adverse 

action?

1(c)
Does the complaint 

assert that the protected 
characteristic status 
caused the adverse 

action?

© 2026 Association of Title IX Administrators 24

Initial Considerations
Step 1:  Does the complaint satisfy the required elements for a disparate 
treatment complaint?
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Collect evidence related to any proffered non-discriminatory reason
ÁInterview the Respondent about the allegations to elicit an explanation:
ÁAsk about the why behind the alleged adverse action or disparate treatment 
ƨƴrÄýǈ­É­×Ʒïǈb{ÔÔýǈ¾±ïǈï±×óè±ƈƵǈ
ƨƴrÄýǈ­É­ǈJÙÄ×ǈ¾±ïǈï±×óè±ǈûÄ±×ǈb{ÔÔýǈ­É­×ƷïƈƵǈ

ÁGather any evidence that supports the stated reason(s)

ÁInvestigator should seek corroboration of any offered non-discriminatory reason(s)
Á ×{Ôýā±ǈïÄ±ǈa±éåÙ×­±×ïƷéǈÙ½½±è±­ǈè±{éÙ×ǈÉ×ǈÔÉ¾ÄïǈÙ½ǈè±Ô±ù{×ïǈ±ùÉ­±×ª±
ƨStatistical evidence may also be used to rebut a discriminatory motive

Step Two: Non-Discriminatory Reason

25© 2026 Association of Title IX Administrators
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ÁIf the Respondent offers a non-discriminatory reason for the adverse action, the 
Investigator must then seek relevant evidence to determine if that reason is legitimate
ÁPretext: When an adverse action occurred for discriminatory reasons, but an 

individual nonetheless asserts that there was a legitimate reason for the action
ÁDéǈïÄ±ǈa±éåÙ×­±×ïƷéǈéï{ï±­ǈè±{éÙ×ǈÐóéïǈåè±ï±üïǈ½Ùèǈ­ÉéªèÉÖÉ×{ïÉÙ×ƈ

Á̂ èÙùÉ­±ǈïÄ±ǈ+ÙÖåÔ{É×{×ïǈûÉïÄǈ{×ǈÙååÙèïó×ÉïýǈïÙǈè±éåÙ×­ǈïÙǈïÄ±ǈa±éåÙ×­±×ïƷéǈ
reasoning
ÁUse follow-up interview(s) to identify any evidence that may rebut the 
a±éåÙ×­±×ïƷéǈè±{éÙ×É×¾
ƨDirect evidence
ƨOther witnesses or documents

ÁConsider other sources to thoroughly investigate whether the reasoning is pretextual

Step Three: Pretext Analysis

26© 2026 Association of Title IX Administrators
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Some evidence must connect the adverse action to the protected characteristic
ÁDirect evidence of a connection
ÁDocuments or witnesses who have evidence of discriminatory intent/animus
ÁCan also be circumstantial or indirect evidence

Á+ÙÖå{èÉéÙ×ǈïÙǈƴéÉÖÉÔ{èÔýǈéÉïó{ï±­ǈÉ×­ÉùÉ­ó{ÔéƵǈƟbbDƠǈª{×ǈ¨±ǈÄ±Ôå½óÔ
ÁSSIs are outside the protected group; treated differently than those in the protected group
ÁAn individual is ƴéÉÖÉÔ{èÔýǈéÉïó{ï±­Ƶǈif it is reasonable to expect that they would receive the 

same treatment as the Complainant, within context
ÁConsider the scope of the complaint
ÁIf a student is reporting an individual faculty member, SSIs may be the other students in that 
ªÙóèé±ǈ{×­ǈéïó­±×ïéǈÉ×ǈïÄ±ǈ½{ªóÔïýǈÖ±Ö¨±èƷéǈÙïÄ±èǈªÙóèé±é
ÁD½ǈ{×ǈ±ÖåÔÙý±±ǈè±åÙèïéǈ{ǈp^ƷéǈÄÉèÉ×¾ƍåèÙÖÙïÉÙ×ǈ¨É{éƂǈbbDéǈÖ{ýǈ¨±ǈÙïÄ±èǈ­ÉùÉéÉÙ×{Ôǈ±ÖåÔÙý±±é

Investigating Disparate Treatment 
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ÁSimilarly situated does not mean identically 
situated
ÁMost relevant comparisons based on the 

available evidence
ÁEvidence of differential treatment of similarly 

situated individuals creates an inference of the 
presence of a discriminatory motive

ÁDïǈÉéǈïÄ±ǈÉ×éïÉïóïÉÙ×Ʒéǈè±éåÙ×éÉ¨ÉÔÉïýǈïÙǈ¾{ïÄ±èǈ
relevant evidence once an initial showing of 
disparate treatment is made
ÁThis can function as a gatekeeping mechanism 

for complaints

Gathering Evidence
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Statistical evidence could be important for an 
alleged pattern or practice of discrimination

ÁExample: A professor alleges the department chair 
implemented a hiring process that is biased against 
males
ÁConsider the identities of the department chair 

hires against the overall applicant pools in 
those hiring cycles
Á75% of applicants are men but men only 

comprise 25% of hires

ÁCommon in disparate impact assessments

Statistical Evidence

29© 2026 Association of Title IX Administrators
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Case Studies
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ÁAhmad and Becky are both students in the nursing program

ÁBecky is the President of the Nursing Students Association and part of her role is running 
elections

ÁAhmad is seeking an executive board position for the next academic year

ÁAll individuals filing to run must submit their paperwork to Becky for approval by Becky and the 
faculty advisor

Á)±ªÑýǈ­É­ǈ×Ùïǈ{ååèÙù±ǈ ÄÖ{­Ʒéǈ{ååÔÉª{ïÉÙ×ǈïÙǈèó×ǈ½Ùèǈ±Ô±ªïÉÙ×

ÁAhmad was the only male who applied to run for election next year and the entire executive 
board this year is female, so Ahmad believes he was excluded on the basis of sex 

Case Study: Ahmad and Becky
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ÁIn response, Becky provides the following explanations for her decision:
ÁA female student, Priscilla, applied and was not approved
ÁAhmad submitted his paperwork after the deadline, whereas all approved 

candidates submitted their paperwork on time
ÁThe faculty advisor is male
ÁAhmad is rude during club meetings 
ÁgÄ±ǈpÉª±ǈ^è±éÉ­±×ïǈÉéǈ)±ªÑýƷéǈ¨±éïǈ½èÉ±×­ǈ{×­ǈ)±ªÑýǈÉéǈïèýÉ×¾ǈïÙǈ±ÔÉÖÉ×{ï±ǈ{×ýǈ

competition

Case Study, Part 2: Ahmad and Becky
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Which of the above could be considered a valid, non-discriminatory reason?
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The following could be evidence of pretext:
ÁReason: Ahmad submitted his paperwork after the deadline, whereas all approved candidates 

submitted their paperwork on time
ÁEvidence of pretext: The faculty advisor granted Ahmad an extension and cc-ed Becky on 

the email granting the extension

ÁReason: Ahmad is rude during club meetings 
ÁEvidence of pretext: Witnesses describe Ahmad as respectful and engaged during club 

meetings, raising his hand to speak and listening to others attentively

ÁReason: gÄ±ǈpÉª±ǈ^è±éÉ­±×ïǈÉéǈ)±ªÑýƷéǈ¨±éïǈ½èÉ±×­ǈ{×­ǈ)±ªÑýǈÉéǈïèýÉ×¾ǈïÙǈ±ÔÉÖÉ×{ï±ǈ{×ýǈ
competition
ÁEvidence of pretext: Becky approved three other female students plus the VP

Case Study, Part 3: Ahmad and Becky
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ÁLiz is the AVP for Facilities & the Physical Plant at ATIXA State College (ASC)

ÁLiz is hiring a Director of Facilities, a position that oversees academic and residential buildings
ÁThe position requires 5-7 years of experience working with (1) residential facilities, including 
±Ö±è¾±×ªýǈÖ{×{¾±Ö±×ïƌǈƟŌƠǈ b+ƷéǈûÙèÑǈÙè­±èǈéýéï±Öƌǈ{×­ǈƟōƠǈ±üå±èÉ±×ª±ǈéóå±èùÉéÉ×¾ǈéï{½½

ÁJordan, a woman, is the Associate Director of Residence Life at ASC, meets all the requirements, 
and worked with the previous Director often

ÁLiz hired Bill, a facility manager from a local outdoor mall
ÁBill has no experience with residential facilities but checks all the other boxes

ÁJordan files a complaint that she was discriminated against based on her sex

Case Study: Liz and Jordan

34© 2026 Association of Title IX Administrators
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ÁIn response, Liz provides the following explanations for her decision:
ÁJÙè­{×ǈÐóéïǈû{é×Ʒïǈ{ǈ¾ÙÙ­ǈ½Éïǈ½ÙèǈïÄ±ǈèÙÔ±ǈÙèǈïÄ±ǈ­ÉùÉéÉÙ×{ÔǈªóÔïóè±
ÁThe previous Director did not think Jordan was a good worker (e.g., Jordan was 

often late to meetings, missed deadlines)
ÁShe is a woman working in facilities so she would not discriminate against Jordan 

because she, herself, is a woman
ÁBill is a friend of hers, so she overlooked his resume shortcomings
ÁShe has hired other women during her time as AVP ƨ in fact, she just hired a woman 

to work in the facilities main office

Case Study, Part 2: Liz and Jordan
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The following could be evidence of pretext:
ÁReason: JÙè­{×ǈÐóéïǈû{é×Ʒïǈ{ǈ¾ÙÙ­ǈ½Éïǈ½ÙèǈïÄ±ǈèÙÔ±ǈÙèǈïÄ±ǈ­ÉùÉéÉÙ×{ÔǈªóÔïóè±
ÁEvidence of pretext: NÉāƷéǈÉ×ï±èùÉ±ûǈ×Ùï±éǈÉ×ªÔó­±ǈïÄ±ǈéï{ï±Ö±×ïƁǈƴ^è±ïïýǈand passive, bad 
ªÙÖ¨ÙǈÉ×ǈïÄÉéǈ­ÉùÉéÉÙ×ƃƵ

ÁReason: The previous Director did not think Jordan was a good worker (e.g., Jordan was often 
late to meetings, missed deadlines)
ÁEvidence of pretext: The previous Director provided a statement to the Investigator that 
ªÙ×ïè{­Éªï±­ǈNÉāƁǈƴDǈ±×ÐÙý±­ǈûÙèÑÉ×¾ǈûÉïÄǈJÙè­{×ǈ{×­ǈïÄÉ×ÑǈéÄ±ǈûÙóÔ­ǈ¨±ǈ¾ÙÙ­ǈÉ×ǈïÄ{ïǈÐÙ¨ƇǈDǈ
×±ù±èǈéåÙÑ±ǈûÉïÄǈNÉāǈ{¨ÙóïǈJÙè­{×Ʒéǈ½Éï×±ééǈ½ÙèǈïÄ{ïǈèÙÔ±ƇƵ

ÁReason: )ÉÔÔǈÉéǈNÉāƷéǈ½èÉ±×­ƂǈéÙǈéÄ±ǈÙù±èÔÙÙÑ±­ǈÄÉéǈè±éóÖ±ǈéÄÙèïªÙÖÉ×¾é
ÁEvidence of pretext: NÉāƷéǈ±Ö{ÉÔǈÉ×ùÉïÉ×¾ǈ)ÉÔÔǈïÙǈ{ǈ½É×{ÔǈÉ×ï±èùÉ±ûǈéó¾¾±éï±­ǈïÄ±ýǈÄ{­ǈÙ×Ôýǈ

recently met at a job fair for trade professionals, where she referred him to the Director role

Case Study, Part 3: Liz and Jordan
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Types of Discrimination: 
Disparate Impact
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Á.Ééå{è{ï±ǈÉÖå{ªïǈ±üÉéïéǈûÄ±×ǈƴ×±óïè{ÔƵǈ
policies and practices have a 
discriminatory impact

ÁComplex investigations
ÁOften examines culture/climate 

ÁHigh level statistical analysis
ÁValidity studies
ÁProgrammatic necessity

ÁFocuses on remedies, not sanctions

Disparate Impact (DI)
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Disparate Impact Discrimination:
ÁDisparate impact occurs when policies or practices that appear to be neutral 

unintentionally result in a disproportionate impact on a protected group or 
person that: 
ÁExcludes a person from participation in;
ÁDenies the person benefits of; or
ÁSïÄ±èûÉé±ǈ{­ù±èé±Ôýǈ{½½±ªïéǈ{ǈï±èÖǈÙèǈªÙ×­ÉïÉÙ×ǈÙ½ǈ{ǈå±èéÙ×Ʒéǈå{èïÉªÉå{ïÉÙ×ǈÉ×ǈ

a Recipient program or activity

gDs ƷéǈPÙ­±Ôǈ^ÙÔÉªýǈ.±½É×ÉïÉÙ×
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Disparate Impact Analysis
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Key point: Disparate impact discrimination is almost always unintentional (or claimed to be)
ÁAnalysis

1. Determine whether adverse outcomes of a policy or practice have a disproportionate 
impact on members of a certain group

2. Determine whether there is an educational/business necessity for the policy or practice 
and no alternative could have achieved the same goal without a discriminatory impact

ÁCommon Examples:
ÁDiscipline processes
ÁHiring processes 
ÁHousing policies

Disparate Impact Allegations

41© 2026 Association of Title IX Administrators

Note: The current Administration will not enforce disparate impact under Title VI, but it is 
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ÁOften disparate impact complaints will not have 
an identifiable Respondent
ÁUsually, the institution, a department, or 

organization, or a proxy will be the named 
Respondent 

ÁLend themselves well to culture/climate 
assessments

ÁIf a disparate impact is identified, consider 
whether the TIXC can take direct action to resolve 
the problem

ÁRemedies, rather than discipline, are the common 
results of DI investigations

Disparate Impact 
Allegations, Cont.
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Case Study
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ÁThe student code of conduct permits discretion for student conduct administrators (SCAs)

ÁSCAs may consider any of the following:
ÁPrior misconduct history
ÁAggravating or mitigating factors
ÁRemorse or willingness to accept accountability 

ÁA group of male students alleged they are treated more harshly than female students for similar 
behaviors/violations, perhaps as the result of the discretion permitted to SCAs
ÁThis came to light after a series of incidents involving fraternities and sororities at off-

campus houses and community event spaces

Case Study: Discretionary Discipline
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Could this policy be disparately impacting men?  What evidence may exist?
What are next steps?  Could there be a legitimate justification?N
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Types of Discrimination: 
Retaliation
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Retaliation:
ÁThe institution or any member of the institutional community,

ÁTaking or attempting to take materially adverse action,
ÁBy intimidating, threatening, coercing, harassing, or discriminating against any 

individual,
ƨFor the purpose of interfering with any right or privilege secured by law or 

policy; or
ƨBecause the individual has made a report or complaint, testified, assisted, or 

participated or refused to participate in any manner in an investigation, 
proceeding, or hearing under the Policy and associated procedures 

gDs ƷéǈPÙ­±Ôǈ^ÙÔÉªýǈ.±½É×ÉïÉÙ×
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Retaliation Analysis
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Step 1: Does the complaint satisfy the required elements for a retaliation 
complaint under Title IX?

Step 2: Does the Respondent offer a non-retaliatory reason for the adverse 
action?

Step 3: Is there evidence that the offered reason is illegitimate or a pretext for 
retaliation?

Retaliation Complaints
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1(a)
Does the complaint 

implicate a protected 
activity?

1(b)
Does the complaint 
identify an adverse 

action?

1(c)
Does the complaint 

assert that the adverse 
action was because of 
the protected activity?
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Step One: Complaint
Step 1:  Does the complaint satisfy the required elements for a retaliation 
complaint under Title IX?
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ÁEngaging in protected activity is a required element of all retaliation claims
ÁWithout the protected activity, being mistreated is not enough for retaliation 

ÁExamples of a protected activity:
ÁMaking a Title IX report
ÁInitiating a discrimination complaint
ÁAssisting someone reporting discrimination or filing a complaint
ÁParticipating in the process (e.g., investigation, meetings, hearings)
ÁProtesting discrimination (including contemplating making a complaint)

Á.É½½±è±×ïǈïÄ{×ǈïÄ±ǈƴåèÙï±ªï±­ǈªÄ{è{ªï±èÉéïÉªƵǈÙèǈƴåèÙï±ªï±­ǈªÔ{ééƵǈªÙ×ª±åïǈÉ×ǈ
disparate treatment complaints

Step 1(a): Protected Activity
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ÁIf there is protected activity, move on to the next step: 
ÁDid an adverse action occur?

ÁRecall: similar concept in disparate treatment complaints 

ÁAn adverse action:
ÁSignificantly disadvantages or restricts 
ƨAn individual in their status as a student/employee, or
ƨgÄ±Éèǈ{¨ÉÔÉïýǈïÙǈ¾{É×ǈïÄ±ǈ¨±×±½ÉïéǈÙèǈÙååÙèïó×ÉïÉ±éǈÙ½ǈa±ªÉåÉ±×ïƷéǈåèÙ¾è{Ö

ÁCould deter a reasonable person from future protected activity (e.g., bringing a 
complaint or supporting allegations of discrimination)

ÁVery broad definition
ÁCould be based on action or non-action

Step 1(b): Adverse Action
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ÁIf there is protected activity and adverse action, move on to the next step: 
ÁDoes a causal connection exist between the two?
ÁRecall: similar concept in disparate treatment complaints 

ÁWhile causation is required, direct evidence of motive or intent is not required
ÁOften only indirect evidence is available
ÁConsider whether the individual taking the adverse action knew of the protected activity

ÁDirect evidence
Ábóå±èùÉéÙèǈïÙÔ­ǈ{ǈå±±èƂǈƴDǈû{×ïǈïÙǈï±{ªÄǈ.{ù±ýǈ{ǈÔ±ééÙ×ǈ{¨ÙóïǈªÙÖåÔ{É×É×¾Ƶ

ÁIndirect evidence
ÁClose timing between protected activity and adverse action
Á ǈa±éåÙ×­±×ïǈåÙéïÉ×¾ǈƴÔÙÔǈ¾ÙïǈÄÉÖƵǈ{½ï±èǈ+ÙÖåÔ{É×{×ïƷéǈª{èǈû{éǈÑ±ý±­

Step 1(c): Causation Element
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ÁInterview the Respondent about the allegations:
ÁAsk about the why behind the adverse action 
ƨƴrÄ{ïǈÔ±­ïÙǈïÄ±ǈ­±ªÉéÉÙ×ǈïÙǈ­±×ýǈb{ÔÔýƷéǈï±×óè±ǈ{ååÔÉª{ïÉÙ×ƈƵǈ
ƨƴ.±éªèÉ¨±ǈûÄ{ïǈÔ±­ǈïÙǈïÄ±ǈéïó­±×ïǈè±ª±ÉùÉ×¾ǈ{ǈ+ǱǈÉ×ǈýÙóèǈªÔ{ééƵ

ÁGather any evidence that supports their rationale
ƨRespondent may need to direct the Investigator to potential sources for 

that evidence, rather than providing it themselves

ÁInvestigator should seek corroboration of any offered non-retaliatory reason(s)
Á ×{Ôýā±ǈïÄ±ǈa±éåÙ×­±×ïƷéǈè±{éÙ×ƟéƠǈÉ×ǈÔÉ¾ÄïǈÙ½ǈè±Ô±ù{×ïǈ±ùÉ­±×ª±

Step Two: Non-Retaliatory Reason
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ÁPretext: When the Respondent asserts that there was a legitimate reason/justification 
for the adverse action, but the real reason is actually retaliation
ÁRecall: similar concept in disparate treatment complaints 

ÁWhen determining whether an alternative explanation for the adverse action is 
pretextual, consider whether:
ÁThe explanation makes sense
ÁOther actions taken are inconsistent with the explanation
ÁThe explanation is inconsistent with past policy or practice
ÁThere is evidence of other individuals being treated differently in similar situations
ÁThere is witness testimony, including experts
ÁThe timeline of events aligns

Step Three: Pretext Analysis
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Á+ÙÖåÔ{É×{×ïǈÖ{ýǈÄ{ù±ǈ±ùÉ­±×ª±ǈÙèǈ¨±ǈ{¨Ô±ǈïÙǈéó¾¾±éïǈ±ùÉ­±×ª±ǈïÙǈè±¨óïǈa±éåÙ×­±×ïƷéǈ
position as pretext

ÁDïǈÉéǈïÄ±ǈD×ù±éïÉ¾{ïÙèƷéǈè±éåÙ×éÉ¨ÉÔÉïýǈïÙǈÉ×ù±éïÉ¾{ï±ǈåè±ï±üï

ÁrÄ±×ǈ{ǈªÙ×½ÔÉªïǈ¨±ïû±±×ǈa±éåÙ×­±×ïƷéǈåÙéÉïÉÙ×ǈ{×­ǈ+ÙÖåÔ{É×{×ïƷéǈåÙéÉïÉÙ×ǈ{èÉé±éƂǈ
seek corroborating evidence
ÁCoworkers or other students may be able to verify 
ÁDocuments or testimony of senior officials may verify a policy or practice

Á ×{Ôýā±ǈªè±­É¨ÉÔÉïýǈÙ½ǈ{ÔÔǈå{èïÉ±éƷǈåÙéÉïÉÙ×éǈ{×­ǈïÄ±ǈ±ùÉ­±×ª±ǈïÄ±ýǈåèÙùÉ­±­

Pretext Evidence
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Any reason that is not retaliatory, including: 
ÁBudget cuts or hiring freezes
ÁDoes not qualify for requested accommodation or adjustment
ÁEvidence of misconduct and/or history of misconduct
ÁInadequate qualifications for role or position
ÁInsubordination
ÁOther candidates are better qualified
ÁPoor academic or work performance

Common Non-Retaliatory Reasons
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ÁRetaliation allegations often arise during an 
ongoing grievance process

ÁMay address in a consolidated investigation 
with the original allegations
ÁAlways update Notice of Investigation and 

Allegations (NOIA)

ÁMay address separately at the end of the 
original grievance process

ÁConsider approach on case-by-case basis:
ÁTiming
ÁComplexity

Timing and 
Retaliation Complaints
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ÁThe adverse action need not:
ÁBe sex-based, if the protected activity was
ÁCreate a hostile environment or meet the disparate treatment standard

ÁThe Title IX Regulations allow the use of any fair process to address retaliation; Recipients are 
not required to use §106.45 procedures to do so, though many do

ÁRetaliation can thus be a collateral misconduct charge

ÁTo find retaliation, it is often necessary to establish the facts of the underlying charges 
ÁExample: a Respondent claims that a Complainant retaliated by spreading rumors that the 

Respondent physically abused the Complainant
ƨThe institution would have to first determine the truth of the allegation related to the 

physical abuse
ƨIf true, telling people about it is not retaliatory

Retaliation Best Practices 
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Case Studies
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ÁScottie is a graduate student employee in the Department of Athletics and Recreation

Á)ýèÙ×ǈÉéǈ{×ǈ ééÉéï{×ïǈ ïÄÔ±ïÉªǈ.Éè±ªïÙèǈ{×­ǈ{ǈ½èÉ±×­ǈÙ½ǈbªÙïïÉ±Ʒéǈéóå±èùÉéÙèƂǈbÄ±èÉ±

Á)ýèÙ×ǈÙ½ï±×ǈéïÙåéǈ¨ýǈbªÙïïÉ±ƷéǈûÙèÑéå{ª±ǈ{½ï±èǈÄ{×¾É×¾ǈÙóïǈÉ×ǈbÄ±èÉ±ƷéǈÙ½½Éª±
ÁByron will often flirt with Scottie and has asked Scottie for drinks several times
Á ¨Ùóïǈ{ǈÖÙ×ïÄǈ{¾ÙƂǈ)ýèÙ×ǈ{ååèÙ{ªÄ±­ǈbªÙïïÉ±ǈ½èÙÖǈ¨±ÄÉ×­ǈ{×­ǈ¨±¾{×ǈÖ{éé{¾É×¾ǈbªÙïïÉ±Ʒéǈ

shoulders and again asked Scottie to come have a drink with him at his apartment
ÁScottie filed a report with Title IX and HR for sexual harassment

ÁgûÙǈû±±ÑéǈÔ{ï±èƂǈbªÙïïÉ±ǈè±ª±Éù±­ǈ{ǈƴ¨±ÔÙûǈ±üå±ªï{ïÉÙ×éƵǈ{××ó{Ôǈ±ù{Ôó{ïÉÙ×ǈ{×­ǈéï{èï±­ǈ
receiving undesirable work assignments from Sherie

Case Study: Scottie and Byron
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Could this qualify as retaliation?
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ÁSherie provides the following explanations for her decisions to provide Scottie a 
ƴ¨±ÔÙûǈ±üå±ªï{ïÉÙ×éƵǈè{ïÉ×¾ǈ{×­ǈéÄÉ½ïǈÉ×ǈ{ééÉ¾×Ö±×ïéƁ
ÁByron publicly flirts with a lot of graduate students all of whom rebuff his 
{­ù{×ª±éǈ{×­ǈbÄ±èÉ±ǈ­Ù±é×Ʒïǈ­Ùǈ{×ýïÄÉ×¾ǈ{½ï±èǈÔ±{è×É×¾ǈ{¨ÙóïǈÉï
ÁAll the graduate students rotate through the undesirable assignments, and it 
ÉéǈbªÙïïÉ±Ʒéǈïóè×
ÁSherie is jealous of the attention Scottie is getting from Byron
ÁbÄ±èÉ±ǈ­É­ǈ×ÙïǈÑ×Ùûǈ{¨ÙóïǈbªÙïïÉ±ƷéǈªÙÖåÔ{É×ïǈó×ïÉÔǈ{½ï±èǈ{××ó{Ôǈ±ù{Ôó{ïÉÙ×é

Case Study, Part 2: Scottie and Byron
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Which of the above could be considered a valid, non-retaliatory reason?
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The following could be evidence of pretext:
ÁReason: All the graduate students rotate through the undesirable assignments, and it is 
bªÙïïÉ±Ʒéǈïóè×
ÁEvidence of pretext: Scottie has already received this assignment twice and others in the 

rotation have yet to receive the assignment once

ÁReason: Sherie is jealous of the attention Scottie is getting from Byron
ÁEvidence of pretext: Multiple witnesses state that Sherie has repeatedly said that Byron is 

a good friend but can be very creepy when he likes someone

ÁReason: Sherie did not know about the complaint until after annual evaluations
ÁEvidence of pretext: An email shows that Sherie knew about the complaint three days prior 

to the annual evaluation meeting

Case Study, Part 3: Scottie and Byron
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ÁRaj and Nicholas dated for about six months but broke up recently

ÁRaj reported that Nicholas had been showing intimate and nude photos of Raj to others
ÁThe photos were consensual when taken but sharing was not consensual

ÁRaj confronted Nicholas about it and Nicholas responded by telling other students that Raj had 
given Nicholas an STI during their relationship, which Raj says is untrue 

ÁRaj wants to move forward with a formal complaint for sexual harassment

ÁUpon receiving notice of the complaint, Nicholas asked to file a formal complaint regarding 
dating violence allegations

Áa{ÐǈªÙ×ï±×­éǈQÉªÄÙÔ{éƷéǈbgDǈªÙÖÖ±×ïéƂǈ{×­ǈïÄ±ǈªÙó×ï±èǈªÙÖåÔ{É×ïƂǈ{è±ǈè±ï{ÔÉ{ïÙèý

Case Study: Raj and Nicholas
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Do either of these qualify as retaliation? How would you respond?N
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Formal Grievance Process:
gDs ƷéǈPÙ­±Ôǈ^èÙª±ééǈ)
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ÁNeither the 1975 nor the 2020 Regulations 
mandate a detailed grievance process for sex 
discrimination complaints

ÁTitle IX ƨ the law, not the regulation ƨ still 
prohibits sex discrimination
ÁMust still stop, prevent, and remedy 

promptly and effectively
ÁInstitution still has obligation to respond

ÁATIXA recommends addressing all forms of 
discrimination in similar ways
ÁOne Policy, Two Procedures Model

Grievance Process for 
Sex Discrimination
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YOUR TITLE 03

ƴ^èÙª±ééǈ)ƵǈSù±èùÉ±û
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FORMAL
INVESTIGATION APPEAL

1

INCIDENT

ÁReport or 
complaint to 
TIXC

2

INITIAL
ASSESSMENT

ÁJurisdiction 
Assessment
ÁSupportive 

Measures
ÁReferral to 

Another Process
ÁInformal/

Formal 
Resolution

3

FORMAL
INVESTIGATION

ÁNOIA
ÁInterviews
ÁEvidence 

Collection
ÁDraft Report
ÁShare Draft and 

Evidence
ÁReview/

Comment
ÁFinal Report

4

DECISION-
MAKING

ÁQuestioning
ÁDetermination 

and Rationale
ÁSanctions
ÁRemedies

5

APPEAL

ÁAppeal Grounds
ÁDetermination 

and Rationale
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Borrow basic due process protections outlined in the Title IX Regulations for sexual 
harassment complaints:
ÁWritten notice of the allegations and potential policy violations

ÁGather and present witnesses and other relevant evidence, without restriction

ÁDiscuss the allegations under investigation, without restriction

Á)±ǈ{ªªÙÖå{×É±­ǈ¨ýǈ ­ùÉéÙèǈÙ½ǈå{èïýƷéǈªÄÙÉª±

ÁWritten notice of the date, time, location, participants, and purpose of investigation 
interviews or other meetings, with sufficient time to prepare

ÁReview and respond to evidence gathered in the investigation

ÁOpportunity to appeal the outcome on specific grounds

Due Process Best Practices
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Initial Assessment
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ÁFor sex discrimination complaints, the jurisdiction 
analysis is different
ÁThe jurisdictional factors in the Title IX 

Regulations do not apply ƨ look to impact in 
the educational program or activity
ÁHow does the dismissal provision apply?

ÁIdentify the applicable policy
ÁWho owns the anti-discrimination policies 

and resolution procedures?
ÁDo faculty and staff have a different process 

than students?

ÁRefer as necessary to other processes

Jurisdiction
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