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Chapter 39

Masks and Resistance

Margaret E. Montoya

For stigmatized groups, such as persons of color, the poor, women, gays, and le
bians, assuming a mask is comparable to being “on stage”—the experience of being,
acutely aware of one’s words, affect, tone of voice, movements, and gestures because i
they seem out of sync with what one is feeling and thinking. At unexpected moments;jiz W
we fear that we will be discovered to be someone or something other than who ors Bkl
what we pretend to be. Lurking just behind our carefully constructed disguises and’;
lodged within us is the child whom no or';e would have mistaken for being anything
other than what she was. Her masking v'psras yet imperfect, still in rehearsal, and at
times unnecessary. ) ! .
For Outsiders; being masked in the legal profession has psychological as well a;
ideological consequences. Not only do we perceive ourselves as being “on stage,” b
the experience of class-jumping—being born poor but later living on the privilege
side of the economic divide as an adult—can also induce schizoid feelings. As ﬁrst;,
%

year law students don their three-piece suits, they make manifest the class ascen-is

dancy implicit in legal education. Most Latinas/os in the legal profession now occupyE
an economic niche considerably higher than that of our parents, our relatives, atn(i‘?‘::‘ﬁ‘;"t

frequently our students. Qur speech, clothes, cars, homes, and lifestyle emphasizé T b
this difference. Sl

The masks we choose can impede our legal representation and advocacy by drizf:
ving a wedge between self, familia, and community. As our cconomic sccurity 1nl
creases, we escape the choicelessness and lack of control over vital decisions that 0]
press communities of color. To remain connected to the community requires one !
" be Janus-faced, able to present one face to the larger society and another among ou
selves. Janus-faced not in the conventional meaning of being deccitful, but in tl
sense of having two faces simultaneously. One face is the aduit one that allows us to
make our way through the labyrinth of the dominant culture. The other, the face of,
the child, is one of difference, free of artifice. This image with its dichotomized charz;
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'tgr fails to capture the multiplicity, fluidity, and interchangeabilicy of faces, masks, L R

d”ldenntlcs upon which we rely.

- {uoughout history, masking and unmasking have been used to explore the inner

fr—the person hiding behind the public face. These themes can be found in works ol

e duced by Euro-American males included in the traditional academic canon. . i
akespeare’s “All the world’s a stage/And all the men and women merely players™ .

his idea. Figuring out how to present oneself in public has elements of a P

i §tratcs t

':cms 10 me to be a person who shuts h1mse]f away to protect himself: his face is a mask
@Knd so is his smile. In his harsh solitude, which is both barbed and courteous, everything
FE8dérves him as a defense: silence and words, politeness and disdain, irony and resigna-
i )

fno . He builds a wall of indifference and remoteness between ceality and himself, a b

e

W ’al] thar is no less 1mpenatrable for being invisible. The Mexican is always remote, from

SI‘ I

}'\trategy for resisting external subordinating forces. He conciudcs by urging hu- : .
% ;ty to tear off the mask, to eschew the disguise so that the naked self can find i f
i sccndcnce in the company of others locked in their own feelings of solitude. g
E{' éaT’_hc genre of contemporary Latin American poetry called public poetry eschews B
s ‘T"‘ E;éonccpt of universality, reaching instead for solidarity and commumty through

' Hhi;lt:bratm'y return to ‘ordinary’ discourse and ‘ordinary’ experience.” i:'
i : The legal profession provides ample opportunity for role-playing, drama, story- S

i Eglng, and posturing. Researchers have studied the use of masks and other theatri-
7%l devices among practicing lawyers and in the Jaw school environment. Mask im-
%ry has been used repeatedly to describe different aspects of legal education,
hl w_yenng, and law- rnakmg Some law students are undoubtcd!y attracted to the pro-

’f;% ecessary to succeed in thmr studies and in their relations with professors and peers.
() nderstandmg how and why we mask ourselves can help provide opportunities for
: 'é‘udents to explore their public and private personalities and to give expression to

Esto es el exilio

Este tenerme que inventar un nambre,

ung figura,

tnd VO Hiteva,

Este tener que andar diciendo de donde soy
gue hago agui.

Esto es el exilio

esta soledad clavandose en mi carne. . ..
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This is exile
" this having to invent a name for myself,
a fa:c_e, a new voice.
This having to'go around saying
where I'm from
' 'rwhz}l_: Pm doing here.
Thiss exile: '3
“this solitude biting into my flesh. . . .*

My memories from law school begin with the first case I ever read in Criminal_;éi_" .
Law. I was assigned to-seat number one in a room that held some 175 students. The ;3§ ool
case was entitled the People of the State of California v. Josefina Chavez. It was the 9%
only case in which I remember encountering a Latina, and she was the defendant in
a manslaughter prosecution. The facts, as I think back and before I have searched out
the casebook, involved a young woman giving birth one night over the toilet in her
mother’s home without waking her child, brothers, sisters, or mother. The baby
dropped into the toilet. Josefina cut the umbilical cord with a razor blade. She re-
covered the body of the baby, wrapped it in newspaper and hid it under the bathtub.
She ran away, but later she turned herself in to her probation officer. R

The legal issue was whether the baby had been born alive, for purposes of the Cal- ¥
ifornia manslaughter statute, and was therefore subject to being killed. The class
wrestled with what it meant to be alive in legal terms. Had the lungs filled with air?
Had the heart pumped blood? For two days I sat mute, transfixed while the profes:
sor and the students debated the issue. Finally, on the third day, I timidly raised my 34
hand. I heard myself blurt out: What about the other facts? What about her youth, 9%
her poverty, her fear over the pregnancy, her delivery in silence? 1 spoke for perhaps it
two minutes, and when I finished, my voice was high-pitched and anxious. g

An African American student in the back of the room punctuated my comments

ways showed their support. I sat there after class had ended, in seat number one on
day number three, wondering why it had been so hard to speak. Only later would Iﬂi
begin to wonder whether I would ever develop the mental acuity, the logical clarity t} ,,?gj

.

i
4 St i)
to be able to sort out the Jegally relevant facts from what others deemed sociologicalf %g f?-

- - . 3 . . . g, M T
factoids. Why did the facts relating to the girl-woman's reality go unvoiced? Why? \1
were her life, anguish, and fears renaered irrelevant? The Law demanded that T dis-§ ‘[;I

embody Josefina, her bebavior and her guilt, that silence her reality which screamed

Tl

in my head. ‘ . :

Perhaps my memory has played tricks with me. I decide to look for the casebool:
and reread the Chavez case. ] am surprised, after years of thinking about the case, to
fearn that her name was Josephine and not Josefina, My memory distorted her name,{

exaggerating‘her ethnicity, her differences. The facts in the opinion are even more
tragic than rehembered:

The defendant was an unmarried woman about 21 years of age. She had previously had i
an illegitimate child, and at about 12:30 a.M. on March 31, 1946, she gave birth 1o the. 338 ' ; :
child here in-question. She lived with her mother and sisters in a small house having two _BAa
bedrooms, With a bathroom off the kitchen porch. On this night the mother slept in the




Aftcr gomg 10 bcd on the evening of March 30, she had scvcral attacks of what she
. She made a third trip [to the bathroom] about 12:30 a.m., the other

i, (he placenta had to be removed and 50, aftcr the baby was in the roilet “a little wh:le:,
: ““Hé
W.‘i

king it up by the feet, and cur the cord with a razor blade. She testified that the baby
limp and made no cry; that she thought it was dead; and that shc made no attempt

: Ipn:w:r:::ded to take further care of herself and clcan up the room. The baby remained on
B ‘e_ﬂocr about fifteen minutes, after which she wrapped it in a newspapér and placed it
: under the bath tub to conceal it from her mather. She then returned to bed and thc next

ia mansiaughter statute, but also whether the stactute required that the baby be
] “égn rely separate from its mother with the umbilical cord cut before being considered
; on. The court concurred with the jury’s finding that a baby in the process of

it of the lower court, concludmg thara cr:mlnal act had been committed because
. to use any of the care towards th[e] mfant

Contcxtuahzatlon of the facts through the use of gender-linked and cultural mfor-
on would inform our understanding of thc latter lcgal issucs. Contextual 1nf0r-

VA discussion raising questions about the gcndcr~ clase and ethnicity-based in-
3 rpretatlons in the opinion, however, would have run coumcr to traditional legal
ourse. Inter]ectmg 1nf0rmat10n about the matcnal rea]mcs and cultural context
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abortions, or the hidden motivations of a pachuca (or a chola, a “homegirl” in ;
today’s Latino gang parlance). By overtly linking onesclf to the life experiences of 7
poor women, especially pachucas, one would emphasize one’s differences from those W
who seemed to have been admitted to law school by right. : S
Information about the cultural context of Josephine Chavez’s life would also -
transgress the linguistic discourse within the classroom. One would find it useful, and
perhaps necessary, to use Spanish words and concepts to describe accurately and to
contextualize Josephine Chavez’s experience. In the 1970s, however, Spanish was
still the language of Speedy Gonzales, José Jimenez, and other racist parodies. To this
day, 1 have dozens of questions about this episode in Josephine Chavez’s life. I yearn - ,F‘
to read an appellate opinion which reflects a sensitivity to her story, told in her own
words. What did it take to conceal her pregnancy from her familia? With whom did
she share her secret? How could she have given birth with “the doors open and no’
lights . . . turned*on?”® How did she do so without waking the others who were |
asleep? How did she brace herself as she delivered the baby into the toilet? Did she} ,h,;
shake as she cut the umbilical’cord? I long to hear Josephine Chavez’s story told i i
what T will call’ Mothertalk and Latina-Daughtertalk. Mothertalk is about the blood
and mess of menstruathn about the every month-ness of periods or about the fear
in the pit of the stomach’ and the ache in the heart when there is no period. Moth--g2isigre
ertalk is about the biood_ancj mess of pregnancy, about placentas, umbilical cords,’ , Hx
and stitches. Mothertalk i5 ibout sex and its cffects. Mothertalk helps make sense of ii78is
our questions: How. does ‘one give birth in darkness and in silence? How does oneh}?
clean oneself after giving birth? How does one heal oneself? Where does one hide £ I
from oneself after seeing one’s dead baby in a toilet? :
Latina-Daughtertalk is about feelings reflecting the deeply ingrained cultural val=;
ues of Latino families: in this context, feelings of verguenza de sexualidad (“sexual;
shame™). Sexual experience comes enshrouded in sexual shame; have sex and you | ,u

.

risk being known as sin verguenza, shameless. Another Latina-Daughtertalk value is j‘ﬂ‘
respetc a la mama vy respeto a la familia. Familias are not nuclear nor limited by sﬁ

blood ties; they are extended, often including foster siblings and comadres vy com= &%
padres, madrinas y padrinos. (godmothers, godfathers, and other religion-linked rel:?
atives). Josephine Chavez’s need to hide her pregnancy (with her head-to-toe mask)f” }(}
can be explained by a concern about the legal consequences as well as by the ve
guenza within and of her familia that wonid accompany the discovery of the prcg 2
nancy, a pregnancy that was at once proof and reproof of her sexuality. ]osephmed
unwanted pregnancy would likely have been interpreted within her community and
her familia and by her mother as a lack bf respeto. :

class-based knowledge, such as information about illicit sexuality and its effects, or" i :
personal knowledge about the lives of the poor and the subordinated. The legal acadiih Tt
emy even today affords little opportunity to use Spanish words or concepts. Studentsg :
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nr'because she was poor. For me, the silence invalidated my ‘experience. | reexperi-
é\ﬁced the longing I felt that day in Criminal Law many times: At the battom of that
ngmg was a desire to be recognized, a need to feel some ret1proc1ty As I engaged
His/Their reality, I needed to feel Him/Them engage in ming: -

Iy
i Einbedded in Josephine Chavez’s unfortunate cxpenence are \*énous Iessons

oy bout criminal law specifically and about the law and its effects more generally. The
punons characteristic avoidance of context and obfuscation of important class-
1fa _d gender-based assumptions is equally important to the ideological socialization
d doctrinal development of law students. Maintaining a silence abdut Chavez’s
g thnic and socio-economic context lends credence to the prevailing pcrcepnon that
}Jh‘ere is only one relevant reality.
¥As a child T had painstakingly learned my bicultural act: how to be a public Amer-
; :1can while retaining what I valued as Mexican in the most private parts of my soul.
My childhood mask involved my outward sclf: how Ilooked, how I sounded. By col-
$i5lepe; my mask included more subtle aspects of my personality and intellect: a poly-
%_yl]abic vocabulary, years of tested academic achievement, and a nascent political
'-'p'h]losophy wrapped up in the ideology of being Chicana. Law school, however, chal-
nged the effectiveness of my mask and jeopardized its coherence. My mask scemed
“szhttle and permeable. At other times, it seemed solid and opague. My cache of cul-
tural linguistic and gender-linked disguises seemed inadequate; the private me was
R -threatcned with unwanted exposure. The private me was suffocating. The private me
SN \as leaking out.
‘..I recall that my Criminal Law professor supported my comments, even though his
thwn Socratic dialogue had neither invited such remarks nor presented Josephine
;'havcz as a complex person worthy of our attention. I remember that he later in-
Mired me and a small number of students for a social gathering at his home. 1 sensed

Fai .

: Ithat thc mv;tatlon was a significant gesture of inclusion, that he viewed me as be-

.'_Over time, I figured out that my interpretations of the facts in legal opinions were at
; dds with the prevalhng discourse in the classroom, regardless of the sub]cct matier.

Tk ;-member sitting in the last row and being called on in tax class, questloned ahOut a
i ‘case involving the liability of a father for a gift of detached and negotable bond
{coupons to his son. It was clear that I was befuddled by the facts of the case. Loak-
ing at his notes on the table, the professor asked with annoyance whether I had ever
yeen band. My voice quivering, | answered that I had not. His head’ shot up in sur-
tpiise. He focused on who I was; I waited, unmasked. He became visibly flustered as
s he carefully dESCrled the bond with its tear-off coupons to mei Fmally, j:e rossed me

'.#-,of }osephme Chavez, see chapter 82—Eds.]
4 This was one instance of feeling publicly unmasked. In th1s case, it was class-based
Hignorance which caused my mask(s) to slip. Other students may also ‘have lacked
_l_knowledge about bonds. Maybe other students, especially those from;famﬂms with
ittte money and certainly no trust funds, stocks or bonds, also would have fele un-
masked by the questioning. But I felt isolated and different because I could be ex-

8
!
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posed in so many ways: through class, ethnicity, race, gender, and the subtlesies of i}
language, dress, make-up, voice, and accent. B
For muitiple and overlapping reasons I felt excluded from the experiences of oth-
ers, experiences that provided them with knowledge that better equipped them, in-
deed privileged them, in the study of The Law, especially within the upper class do-
main that is Harvard. Not knowing about bonds linked the complexities of class-
jumping with the fearful certainty that, in the eyes of some, and most painfully in my
own/my mother’s eyes, | would be seen as grenuda: dirty, ugly, dumb and uncombed -
[See chapter 7 for further discussion of Montoya’s famous hair metaphor—Eds.] *
Tt was not possible for me to guard against the unexpected visibility—or, para-
doxically, the invisibility—caused by class, gender, or ethnic differences that hurked’,
in the materials we studied. Such issues were, after all, pervasive, and I was keen]y‘
sensitive to them. Sitting in the cavernous classrooms at Harvard under the stern gaz
of patrician jurists was an emotionally wrenching experience. I remember the day i
one of the students was called on to explain Erie ». Tompkins. His identification of "
the salient facts, his articulation of the major and minor issues, and his synopsis of !
the Court’s rcasoning were so precise and concise that it left a hush in the room. He ! A
had already achieved and was able to model for the rest of us the objectivity, clarlty, ;a DR
and mental acuity that we/l aspired to. - :
The respect shown for this type of analysis was qualitatively different from tha
shown for contextual or cultural analysis. Such occurrences in the classroom wer
memorable because they were deﬁning rational objectivity trumped emotional sub

memory of ever. 5peak1ng out again to explain facts from my perspectwe as | had"'
done that one day in Criminal Law. There was to be only one Latina in any of m "
cases, only oné ]osephmc While I was at Harvard, my voice was not heard again in*;
the classroom éxammmg,:explormg, or explammg thc life SltuﬂthﬂS of either defcn

the 1nauthent1c1ry lmphat in discursive assimilation.
1 had arrived at Harvard feeling different. 1 understood difference to be in- %

eluctably linked with, and limited to, race, class, and gender. The kernel of that feel:

ing | first associated with Josephine Chavez, that scrim of silence, remains within me

Tt is still my experience that issues of race, ethnicity, gendcr, or class are invisible tcﬂ«-*‘ sﬂ B

most of my white and/or male colleagues. Issues of sexual orientation, able-bodied: ‘“’J o

ness, and sometimes class privilege can be mv:slble to me. My truths require that lw i &

say unconventlonal things n unconventlonal ways 5

ing out takes practice. :

Silence ensures 1nv151b1hty Silence provides protection. Silence masks.

NOTES

1. William Shakespeare, As You Like Jt, act 2, scene 7.
2. Octavio Paz, Tue Lasyrnvni or Sourruoe 22 (1961).



.Jd. at 92-93.
' 1d. at 96.
3 1d. at 92.
Jerome M. Culp, Jr., You Can Take Them to Water but You Can't Make Them Drink:

th Legal Scholarship and White Legal Scholars, 4 U. I L. Rev. 1021 {1952). Culp illus-
the way in which Professor Patricia Williams challenges how we come to understand

What is law:

So The Alchemy of Race and Rights has transformed madness into knowledge and
knowledge into a different way of looking at law, and that is what legal scholarship
st be abour—but seldom is. If white scholars are to understand some of what black

£ . . . .
i&7scholars and people are saying, they must begin to appreciate stories that are uncon-

‘*.!- ° - - - 4 I3 .
i;,_\_vgnuonal. Only in the madness of the unconventional is it possible for truth to be
St found—at least a teuth that includes the tives and experiences of black people.

1d. at 1040-41.
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